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“without consideration and in disregard of the facts.”6 As the courts have explained, even if
individual Board members were to disagree with particular aspects of Sound Transit’s analysis,
that would not mean that the analysis is “arbitrary or without a sound basis.”7 Because the
record before the Board conclusively demonstrates that the analysis was not made “in disregard
of the facts,” it cannot be considered to be “arbitrary and capricious” or lacking a “sound basis.”
Indeed, as explained above, Judge Coughenour already determined that Sound Transit’s analysis
was not arbitrary or capricious. The Board should similarly conclude that the analysis rested on
a sound basis.

This deferential approach is particularly appropriate for the Board’s review of the parcel
acquired using funding from the Land and Water Conservation Fund (LWCF). Court cases
discussing the proposed conversion of LWCF properties have made it clear that state and federal
approval of conversions does not require reviewing agencies to conduct an independent analysis
of alternatives. For example, in a case involving a challenge to a National Park Service (NPS)
decision regarding conversion of a LWCF property, a federal district court explained that the
NPS was not required to undertake an independent analysis of alternatives:

While the NPS will only consider the conversion request if the request meets a list of
several requirements, including that “[a]ll practical alternatives to the proposed
conversion have been evaluated,” 36 C.F.R. § 59.3, the regulations do not require the
NPS to undertake an independent evaluation of all practical alternatives to the proposed
conversion. Rather, the only NPS mandate is to ensure that the state has done this
analysis prior to the submission of a conversion. Thus, plaintiffs seek to measure NPS's
obligations under a standard far more expansive than the limited one that actually applies
to the NPS.8

The opponents of the Conversion in this proceeding similarly ask the Board to conduct a more
in-depth analysis of alternatives than is legally required under the Board’s regulations or would
be appropriate given the Board’s expertise and resources. The opponents’ position is a thinly-
veiled attempt to use the Conversion process to revisit Project alignment alternatives, like the
B7R alternative, that were previously rejected on a sound basis. The Board should reject the
opponents’ request for a “do-over” of the eight-year alternatives analysis that was conducted by
Sound Transit, approved by multiple agencies with jurisdiction, and upheld after close scrutiny
by the courts.

6 Carlson v. City of Bellevue, 73 Wn. 2d 41, 49, 435 P.2d 957, 959 (1968).
7 Id. at 49-50 (upholding zoning decision by Bellevue City Council and noting that, even though reasonable minds
could differ about the wisdom of the City Council’s decision, that “does not mean that the city council’s decision is
arbitrary or without a sound basis. It means, simply, that its decision, because of conflicting local views, was a
difficult one to make-not that it was a capricious one.”).
8 Save Our Parks v. Kempthorne, No. 06 CIV.6859 NRB, 2006 WL 3378703, at *12 (S.D.N.Y. Nov. 15, 2006)
(rejecting challenge to alternatives analysis and noting that “[a]n entire chapter of the FEIS evaluates the feasibility
of all alternatives suggested by the plaintiffs”). While the Board’s conversion criteria add the concept of a “sound
basis” to the regulatory criteria applied by NPS, the addition of that phrase does not substantially change the nature
of the Board’s review compared to the role of NPS. As explained above, at most, the “sound basis” language
authorizes the Board to review the Conversion under the “arbitrary and capricious” standard.








